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STATEMENT OF ANDREW C. SIMPSON, ESQ.
ON BEHALF OF THE VIRGIN ISLANDS CONSERVATION SOCIETY, INC.

Mr. President and honorable members of the 33rd Legislature of the Virgin Islands:

I apologize that I cannot be present in person to present this testimony;
unfortunately, I was already committed to be in Florida on business when the matter
of Major Coastal Zone Permit No. CZJ-04-14(W) issued to Summers End Group was
scheduled for this session of the Committee of the Whole. I have asked my associate,
Attorney Howard Phillips, to read my statement in my absence. 

I submit this statement as counsel for the Virgin Islands Conservation Society
(VICS), which is engaged in ongoing litigation regarding the CZM permits issued to
Summers End Group (“SEG”). There is a general misunderstanding about the current
status of the permits for the proposed SEG marina. Indeed, this misunderstanding is
reflected in the April 5, 2019 letter transmitting the permit to the Senate for
consideration.  

So let’s start with that transmittal letter. That letter includes the following
statement:

In the ruling made by (BLUA) regarding the issuance of the land and
water permits, although the determinations by the St. John CZM
Committee were upheld, BLUA placed a condition that development
activities of the land permit could not commence without the water
permit receiving all necessary territorial and federal approvals.
Therefore, although it requires no action on your part, the land permit
is provided for reference.

Respectfully, the above statement is wrong. The Board of Land Use Appeals
specifically ordered that “the Permits at issue, Nos. CZJ-03-14(L) and CZJ-04-14(W),
be consolidated.” Thus, at a minimum, the land and water permits must be considered
as one. A Senate vote on only the water permit is a legal nullity because s separate
water permit no longer exists by virtue of the decision by the Board of Land Use
Appeals to consolidate the two permits. 

It is important to understand why the entire proposed development must be
analyzed as a whole rather than in a piecemeal approach such as was done by the CZM
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Committee when it first considered the two permit applications. The Virgin Islands
Code specifies that one of the policies behind the CZM Act is to guide development
“where it will have no significant adverse effects, individually or cumulative[ly], on
coastal zone resources.” 12 V.I.C. § 906(a)(1). (Emphasis added.) Moreover, when
development is intertwined between the land and the water, it makes no sense to
isolate the two parts of the development. This marina project offers a perfect example
of the problem that otherwise can develop: Suppose that the water permit is approved
and construction goes forward but the land permit is subsequently defeated in VICS’s
ongoing legal challenge. Where will the boats that dock at the marina dispose of their
sewage when the land-based facilities to support the marina are not built? This is not
an rhetorical question—as I explain later in this statement, SEG’s Land Permit
authorizes construction of the sewage treatment plant on land it neither owns nor
controls. And, the current owner emphatically will not allow SEG to build on those
parcels. 

Critically, the water-based marina (included as part of the Water Permit
application) has limited infrastructure (other than the docks and moorings) and relies
solely upon the infrastructure that was approved under the Land
Permit—infrastructure such as marina offices for management and support,
emergency generators, restrooms, locker rooms, fuel storage, potable water supply,
marine sewage holding tanks and parking). Without a valid Land Permit, the marina
cannot function. 

I submit with my testimony copies of the permits that were issued to SEG by the
CZM Committee. I think it is important for you to see them because the permit that I
understand you are scheduled to vote on is not the permit that was issued by the CZM
Committee. The original permits were signed on October 24, 2014, yet the Senate has
been presented with a new water permit that was signed on March 28, 2019. There was
no vote between October 24, 2014 and March 28, 2019 to authorize the signing of a new
water permit. 

Now consider the reason for this strange creation of a newly-signed CZM permit.
You will note that both of the 2014 CZM permits (CZJ-04-14(W) and CZJ-03-14(L) 
require that development commence within 12 months from the effective date of the
permit and then continue until completion. Please note that if at least 50% of the work
is not completed within the 12-month period, the permit will “terminate automatically
and render it null and void” unless the SEG obtains an extension.  See General
Condition 5.F in each permit. The only way the permits could be extended is if the
CZM Committee voted to extend them. SEG does not get to restart the clock for
commencing development by somehow persuading the Chairman of the CZM
Committee to sign and re-date the same permit without any action by the CZM
Committee.
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The permits were issued on October 24, 2014. VICS appealed the permits to the
Board of Land Use Appeals. That appeal automatically stayed the permits (including
the time for commencing and completing work). See 12 V.I.C. § 910(d)(5). However, the
stay is only in effect while it is pending a decision on appeal. Id. BLUA decided the
appeal on June 6, 2016, which restarted the 12-month time period. Even today, SEG
has done nothing to either commence or complete construction. The permits are invalid
as a matter of law because they terminated automatically when the 12-month time
period expired.

Further, BLUA affirmed the issuance of the permits but ordered that the two
permits be consolidated. See attached Order from BLUA. That has never happened,
and the permit submitted to the Legislature to be approved is only the Water permit
rather than a consolidated permit—the Senate is literally voting on a permit that does
not have legal existence.  

The Senate should also be aware that VICS currently has a writ of review pending
before the Hon. Michael C. Dunston in the Superior Court of the Virgin Islands. The
issues for review are fully briefed and the parties are awaiting a decision from
Presiding Judge Dunston. In that proceeding, VICS raises the following arguments:

1. The St John CZM Committee failed to consider the cumulative impacts of land and
water development, as required by 12 V.I.C. § 903.

2. Virgin Islands Board of Land Use Appeals (BLUA) lacks the authority to
consolidate permits by order.  The applicant must file a single CZM Major Land
and Water permit application.

3. The CZM application submitted by the Summers End Group was insufficient as a
matter of law.  SEG failed to establish that it had the legal interest to develop the
property in accordance with its proposal.

4. The Environmental Assessment Report (“EAR”) of the Summers End Group has a
multitude of deficiencies and fails to meet the legal requirements of the CZM act.

5. The Submerged Land Lease does not comply with the requirements of VI Code and
Regulations for the computation of the fee and the reasons for substantial fee
discounts.

6. There was an improper participation of a CZM commissioner with a conflict of
interest.

7. CZM-STJ's actions were arbitrary and capricious and failed to comply with the
CZMA. It erred because it:
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a. failed to consolidate the two permit applications and consider the cumulative
impact of the development upon the entire coastal zone;

b. failed to consolidate the two permit applications and therefore did not subject
the land-aspects of the development to the scrutiny required in 12 V.I.C. § 911;

c. granted the permits when SEG had failed to prove that it had the required legal
interest in the properties and authority to develop the properties;

d. granted the permits when the EARs were insufficient, both as a matter of law
and of fact;

e. failed to make any findings of fact that allowed its decisions to be properly
reviewed on appeal;

f. failed to make all of the conclusions required by 12 V.I.C. § 911(c);

g. made some of the conclusions (by adopting CZM Staff recommendations)
required by 12 V.I.C. §§ 910 and 910(c) when those conclusions are not
supported by the substantial evidence of record;

h. failed to state the basis for the rental calculations for the Water Permit as
required by the CZMA;

i. imposed improper conditions upon the Water Permit; and

j. proceeded to consider the permit with the participation of a Committee member
who was disqualified from taking any steps to advance the progress of the
permit.

8. The decision of VIBLUA was erroneous because it

a. consolidated, without any statutory authority, the Land Permit and Water
Permit instead of vacating the two permits when it recognized that they were
improperly considered separately;

b. affirmed the decision of CZM-STJ despite all of the errors listed above.

Finally, I would like to take just one of the above issues—SEG’s failure to prove
that it had the required legal interest—and focus your attention on that.  It is a matter
of public record (Doc. No. 2014005850 recorded in the Office of the Recorder of Deeds
for St. Thomas/St. John on July 22, 2014) that the Superior Court Marshal sold Parcel
No. 13-A Estate Carolina, No.1 Coral Bay Quarter, St. John, U.S. Virgin Islands on
September 13, 2013—more than a year before the CZM permits were issued—due to
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a judgment obtained against the owner by Merchants Commercial Bank. That public
record further establishes that Merchants Commercial Bank assigned the certificate
of marshal’s sale to 13-A Estate Carolina, LLC. Further, the Senate is in possession
of the August 6, 2019 letter from Paul G. Sabers, the managing member of 13-A Estate
Carolina LLC and of a similar entity that owns Parcel 13-B. As Mr. Sabers points out
in that letter, the Land Permit authorizes construction of, among other things, the
sewage treatment plant, on those parcels. Yet, as Mr. Sabers explains, the owners of
those parcels, do not authorize any construction on those parcels. Even if the Water
Permit was valid, no matter what action the Senate takes on it, this project can never
be built because SEG lacks the permission of the owners of Parcel Nos. 13-A and 13-B
to build on its property.

I respectfully submit that the Senate should vote to deny approval of the water
permit. At the very least, it should refrain from taking any action until Judge Dunstan
has ruled, as his ruling is likely to have a significant impact upon the proposal and the
Senate should wait so that it at least knows what it is voting on. 

Respectfully,

Andrew C. Simpson  

Attachments:

CZM Permit CZJ-04–14(W)
CZM Permit CZJ-03-14(L)
Board of Land Use Appeals Decision
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THE VIRGIN ISLANDS BOARD OF LAND USE APPEALS

In the mater of:
)

VIRGIN ISLANDS CONSERVATION
SOCIETY,

)
AND MONAVIAN CHURCH CONFERENCE
OF THE VIRGIN ISLANDS,

)
AND T-REX ST. JOHN LLC AND SIRIUS
DEVELOPMENT, LLC, )

)
Appellants, ) Appeal Nos. 005-6/2014; 008/2014

)
v. )

) Permit Nos. CZJ-03-14 (L); CZJ-03-14(W)
ST. JOHN COMMITtEE OF THE VIRGIN
ISLANDS COASTAL MANAGEMENT
COMMISSION, )

)
Appellee.

DECISION AND ORDER

The Virgin Islands Board of Land Use Appeals (“BLUA”) by and through its Acting

Chairman, Aloy Nielsen hereby renders its Decision and Order in the above-captioned appeal,

pursuant to 12 V.I.R.R. § 914-11(a). For the following reasons, the BLUA finds that the land and

water permits are to be consolidated as one permit, and affirms the decision of the St. John

Committee of the Virgin Islands Coastal Zone Management Commission (“CZM”).

FINDINGS OF FACT

1) On April 4, 2014, Summer’s End Group, LLC (“SEG”) submitted to the Division of Coastal

Zone Management of the Department of Planning and Natural Resources (“CZM”) two (2)

Major Coastal Zone Permit Applications for a Marina Project in Coral Bay, St. John; the land
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and water permits were numbered as Nos. CZJ-03-14(L) and CZJ-04-14(W), respectively

(collectively, ‘The Permits”).

2) On April 29, 2014, CZM issued a Letter of Incompleteness and Request for More

Information to SEG regarding the Permits.

3) SEG submitted to CZM the requested information from the Letter of Incompleteness, and on

June 18, 2014, CZM sent SEG two (2) letters indicating that both permit applications were

complete.

4) From July 27, 2014 to August 18, 2014, CZM received comments on the Permits from the

League of Women Voters, the Environmental Association of St. Thomas (East), the National

Oceanic and Atmosphere Adnimistration, the Virgin Islands Department of Public Works

Commissioner Daryl Smalls, the Coral Bay Community Counsel, Attorney Maria lodge,

Esq., the U.S. Department of Fish and Wildlife, and counsel for the Moravian Church

Conference.

5) On August 20, 2014, CZM issued Preliminary Staff Fmdthgs regarding the Permits.

6) On August 20, 2014, CZM conducted a public hearing regarding the Permits.

7) Between August 23, 2014 and August 24, 2014, CZM received comments on the Permits

from William McComb, the University of the Virgin Islands, the National Park Service, and

David Silverman.

8) On September 24,2014, SEG submitted responsive comments to CZM.

9) On October I, 2014, CZM issued its Final StalTReports on the Permits.

10) On October 1, 2014, CZM held a Decisional Meeting on the Permits.

Ii) CZM issued its Decision Letter to SEQ on October 10, 2014, explaining that CZM approved

the Permits.
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12) CZM issued the Permits to SEC on October 24, 2014.

13) Between November 14, 2014 and December 5, 2014, Virgin Islands Conservation Society

(“WCS”), Moravian Church Conference, T-Rex St. John LL.C and Sirus Development TIC

(collectively, “Appellants”) filed appeals to the BLIJA challenging CZM’s decision to issue

the Permits to SEG.

14) The BLUA scheduled a public hearing on this appeal for April 5, 2016.

15) However, starting on March 23, 2016, the parties filed numerous motions and briefs raising

procedural issues. To start, on March 23, 2016, the VICS filed a Motion to Supplement

Appellant’s Notice ofAppeal.

16) CZM then filed an Opposition to the VICS’ Motion to Supplement on March 31, 2016. That

same day, March 31, 2016, SEC filed a Motion to Intervene in the BLUA appeal.

17) On April 1, 2016, SEC filed an Opposition to the VICS’ Motion to Supplement. Moravian

Church Conference and the VICS each filed an Opposition to SEC’s Motion to Intervene on

April 1, 2016.

18) SEG filed an amended Motion to Intervene on April 4, 2016. CZM filed a Consolidated

Response Brief on April 4, 2016. Moravian Church Conference filed a Motion to Strike

Appellee’s Brief on April 4,2016.

19) The BLUA held a public hewing on April 5, 2016.

JIJRTSUJCIION

1) Any aggrieved person may file an appeal of an action by CZM within forty-five (45) days

thereof with the BLUA. 12 V.I.C. § 914(a).

2) Furthermore, pursuant to 12 V.1.R.R. § 914-3, the BLUA has jurisdiction to review any

decision in which the findings, infeitnees, conclusions, or decisions are: (a) in violation of
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constitutio,rnI, Revised Organic Act of 1954. or statutory provisions; (b) in excess of the

statutory authority of the Commission, Committee, or Commissioner; (c) made upon

unlawfiul procedure; (d) affected by other error of law; (e) erroneous in view of the reliable,

probative, and substantial evidence on the whoLe record; or (f) arbitrary, capricious, or

characterized by abuse of discretion or clearly unwarranted exercise of discretion.

3) The Appellants raise numerous challenges to CZMs issuance of the Permits, including

subsections (d). (e), and (I) above. Therefore, the BLUA has jurisdiction over this appeal.

CONCLUSIONS OF LAW

1) In accordance with 12 V.I.R.R. § 914.-I 1(a), the BL,UA’s decisions shall be based on the

record of the proceedings below.

2) The record shall constitute the original papers and exhibits filed in the proceeding-below and

the transcript in the proceeding-below. 12 V.1.R.R. § 914-6.

3) All of the documents and memoranda that the VICS sought to nelude in its Supplement to

its Notice of Appeal is dated after the decisional meeting of CZM, which occurred on

October 1, 2014.

4) Therefore, the BLUA denies the VICS’ Motion to Supplement filed on March 23, 2016, as

the BLUA can only take into consideration and review the evidence that was considered by

CZM at its decisional meeting iii reviewing this appeal. See 12 V.LR.R. § 914-11(a); l2

V.1kW § 914-6.

5) BLUA grants SEG’s amended Motion to Intervene, dated April 4, 2016.

6) SEG filed its original Motion to Intervene on April I, 2015, pursuant to 12 V.l.k.R. § 914-

17, which states that “[a]ny aggrieved person or applicant may intervene in an appeal by

filing a petition with the Board not less than ten (10) days prior to the public hearing.”
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7) As previously stated, SEG filed its original motion on April 1,2016, therefore it could not be

considered an Intervener as the filing was made within ten (10) days of the public hearing.

See 12 V.J.R.R. § 914—17.

8) However, in its amended Motion to Intervene, SEC asked to be considered an Amicus Curie

party pursuant to 12 VJ.R.R. § 914-9, which states that the BLUA “may, in its discretion.

permit an amicus curiae to file briefs or appear on oral argwnent on such terms and

conditions as the [BLUAJ determines.”

9) Since there is no time restriction to filing an amicus curiae brief, the BLUA grants SEC’s

April 4, 2016 Motion to Intervene, allowing SEG to participate in the appeal as an amicus

curiae party.

10) The BLUA affirms CZMs decision to issue the Permits to SEG.

II) The BLUA concurs with CZM that findings were made by CZM in a legally sufficient

manner. The Final Staff Recommendations by CZM were issued for each permit—land and

water—on October 4, 2014, contai&mg the legally sufficient findings.

12) Furthermore, the BLUA is unpersuaded by Appellant’s arguments as to how these findings

are inconsistent with the goals and policies articulated in 12 V.I.C. § 903, or the procedures

of 12 V.LC. § 910(a)(2) and 911(e).

13) In affirming CZM’s decision to issue the Permits to SEG, the BLUA also concurs with the

Moravian Church Conference’s argument that the Permits should be consolidated as one (I)

permit application.

14) As Moravian Church correctly identified, the Environmental Assessment Reports for each

application repeatedly state that each Permit is dependent upon the other. Because the land
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and the water permit applications are for mutually dependent developments, they must be

treated as one permit application.

15) The BLUA notes that both the Land and Water Permits have a condition that reads: “Prior to

the start of work, [SEG] shall submit to CZM a performance bond in the amount of 20

percent, up to $5M, of the estimated construction cost of the development.”

16) Because the BLUA fmds that the permits are to be consolidated, the BLUA notes that this

now requires that SEG, prior to the start of construction, submit to CZM a performance bond

in the amount of 20 percent, up to $10 million, of the estimated construction cost of the

development.

ORDER

IT IS HEREBY ORDERED that the Motion to Supplement Appellant’s Notice of Appeal tiled
by the VTCS is DENIED; and it is flurther

ORDERED that SEG’s amended Motion to Intervene as an amicus curie party is GRANTED;
and it is further

ORDERED that the Permits at issue, Nos. CZJ-03-14(L) and CZJ-04-14( W), be consolidated;
and it is further

ORDERED that the St. John Committee of the Virgin Islands Coastal Zone Management
Commission approval and issuance of the Permits Nos. CZJ-03-14(L) and CZJ-04-14(W) is
AFFIRMED.

Ordered This 4 Day ofjJjflO16.

BY THE VIRGIN USE APPEALS
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