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BLUA Appeal No. 002/2020

The Summer’s End Group, LLC’s Motion to Dismiss

Comes now The Summer’s End Group, LLC, by and through its counsel, the Law Office
of John H. Benham, P.C., and moves the Board of Land Use Appeals (“BILLUA™) to dismiss the
Notice of Appeal filed by the Virgin Islands Conservation Society (“VICS”) for lack of subject
matter jurisdiction. The Summer’s End Group, LLC (*SEG” or “Summer’s End”) is an
indispensable and real party in interest in this matter as it is the project applicant and the

recipient and current holder of CZM Permit No. CZJ-03-14 (W) and CZJ-03-14 (L).

VICS has alleged that it is challenging a decision of the St. John Coastal Zone
Management Committee purportedly made on December 16, 2019; no such Committee decision
or action was taken or required. Instead. what the VICS (with the direct participation of St. John
CZM Committee Members David Silverman and Rafe Boulon) are really challenging are the
June 6, 2016 Decision and Order of this Board of Land Use Appeals, and the actions of
Governor Albert Bryan, Jr. taken pursuant to the Coastal Zone Management Act (Title 12,
Chapter 21 of the Virgin Islands Code; *CZM Act”).

The June 6, 2016 Decision and Order of the BLUA cannot be further challenged by
another administrative appeal to the BLUA more than three years after the order was rendered

and published.

The Virgin Islands Legislature has the authority and the responsibility to determine the
subject matter jurisdiction of the courts and administrative bodies of the Virgin [slands. |[cites tot
be inserted.| The Legislature, through Section 914 of the CZM Act, has limited the jurisdiction

of the Board of LLand Use Appeals.


Silverman
Comment on Text
Incorrect permit number - should be CZJ-04-14(W)

Silverman
Comment on Text
Has SEG been granted intervenor status?  Do they need to do this first before filing a motion?

Silverman
Comment on Text
See above, incorrect permit number.

Silverman
Comment on Text
How is providing a sworn affidavit "direct participation" ?

Silverman
Comment on Text
???
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The CZM Act provides for the review of actions by the Board of Land Use Appeals in

Section 914. That section, provides, in relevant part:
(a) Administrative appeals or coastal zone permit applications. Notwithstanding
any provision of law to the contrary. any aggrieved person may file an appeal of an
action hy the Commission, its Committees, or the Commissioner taken pursuant 1o
section 910 or 911 of this chapter within forty-five days thereof with the Board of

Land Use Appeals, and such appeal shall be governed solely by the provisions of
this section.

| ltalics added. ]
As clearly stated, the Board has no jurisdiction to hear challenges to the actions of the

Governor, as he is neither “the Commission|'], its Committees|*] or the Commissioner[*].”

Major Coastal Zone Permits No. CZJ-04-14-(W) and CZM-03-14(1.) have remained valid

and in good standing, with the following actions:

¢ 2014 approval by the St. John CZM Committee,
e 2014 approval by Governor John P. DeJongh. Jr.,

1 CZM Act, Section 902, Definitions, provides in part:

(j) Commission means the Coastal Zone Management Commission as created by section 904 of this
chapter.

2CZM Act, Section 904 provides in part:

(b) There are created within the Coastal Zone Management Commission three Commission
Committees: one of such Committees shall consist of the members who reside on St. Croix, one of such
Committees shall consist of the members who reside on St. Thomas and one of such Committees shall
consist of members who reside on St. John. Each Committee shall exercise the full authority of the
Commission over the issuance of Coastal Zone Permits within the jurisdiction of the Commission pertaining
solely to the respective resident island of the Committee. Each Committee shall elect a Chairman from its
members. A quorum of each Coastal Zone Management Committee shall consist of three of its members.
A majority of those present shall decide on all matters before a Commission Committee.

Y CZM Act, Section 902, Definitions, provides in part:
(k) Commissioner means the Commissioner of Conservation and Cultural Affairs.
The annotations in the Virgin Islands Code state “The reference to the Commissioner of Conservation
and Cultural Affairs in subsection (k) is deemed to refer and apply to the Commissiener of Planning and

Natural Resources pursuant to Act June 24, 1987, No. 5265, 301, Sess. L. 1987, p. 29. See section 407 of
Title 3.7


Silverman
Comment on Text
The Committee is not authorized to "approve" a major water permit.  According to the VICZMA it only "recommends approval."

Furthermore, the Oct 2014 "approval" by a vote of 2 members of the Committee is being reviewed in Superior Court.

Silverman
Comment on Text
When I requested a copy of the "consolidated permit" from CZM Director Marlon Hibbert, he eventually returned it to me with this explanation:

"Good day Mr. Silverman,
Acting on request from the Governors legal team, a consolidated permit was drafted and sent to the Chairman for signature as per the BLUA judgment.  This consolidated document did not reflect any material changes from the original documents and only merged the language of the two documents.  This was couriered  ( by hand) to Mr. Penn on December 16th , 2019 for signature.
I will have a scanned copy sent to you as soon as I can.
Best regards
Marlon"

This certainly sounds like (a) the consolidated permit was drafted by DPNR, and (b) an action was taken by Andrew Penn, Committee Chair.

In a private conversation Andrew Penn told me that he didn't think it was right for him to sign the document, he felt pressured into doing it, and he asked Attorney Vonetta Norman for advice and she told him it was OK for him to sign.
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e 2016 affirmation, Decision and Order by the Board of Land Use Appeals, and

e 2019 approval by Governor Albert Bryan Jr and issuance of the consolidated

permit in the fulfillment of the Board of Land Use Decision and Order.

These still valid permits were consolidated by order from this Board of Land Use
Appeals in your June 6, 2016 Decision and Order and requires no further vote or approvals by St.
John CZM Committee. As clearly stated in your 2016 Decision and Order, these permits
successtully followed the CZM Act. requirements for approval by the St. John CZM Committee,
there is no requirement or option for additional consideration within the VI Code or the CZM
Act. The 2014 permits were correctly joined as an administrative function in Consolidated
Major Coastal Zone Management Permit CZJ-04-14(W) & CZIJ-03-14(L.) on December 16, 2019
by Governor Albert Bryan Ir.. fulfilling the Decision and Order by the Board of Land Use
Appeals. The administrative consolidation of the permits into a single permit was finalized with
the signatures of Governor Albert Bryan Jr., the St. John CZM Committee Chairman Andrew
Penn, and the applicant The Summer’s End Group. The Consolidated Major Coastal Zone
Management Permit CZJ-04-14(W) & CZIJ-03-14(L) has lnalized approvals by the St. John
CZM Committee in 2014, two Governors of the Virgin Islands, has been affirmed and
consolidated unanimously by the Board of Land Use Appeals and is currently before the Virgin
Islands Legislature as is required by the CZM Act and pending final approval of the submerged
lands lease and ratification. As discussed in detail below, the action of the Board of [.and Use
Appeals in consolidating those permits did not and does not require starting the permitting

process anew, or even a remand to the St. John Committee.

The Decision And Order of the BLUA is final and cannot be challenged by another
administrative appeal to the BLUA past the deadline given for appeal. [n relevant part, the June

6, 2016 order provided:

DECISION AND ORDER

...For the following reasons. the BLUA finds that the land and water permits are
to be consolidated as one permit, and affirms the decision of the St. John
Committee of the Virgins Islands Coastal Zone Management Commission
(“CZM™)


Silverman
Comment on Text
Pursuant to Section 911(e) the Governor's approval MUST be ratified by the Legislature – it is not a final approval. "The Governor's approval of any such permit or lease must be ratified by the Legislature of the United States Virgin Islands."

Silverman
Comment on Text
Are they claiming that the "consolidated permit" has been "issued" without the Legislature's ratification?

Silverman
Comment on Text
The order was that the permits "be consolidated" not that they were consolidated.  Consolidation of permits is not a "condition" on a permit.

Silverman
Comment on Text
There is no provision in the VICZMA for permits to be "joined as an administrative function"  -  the express language of BLUA was to consolidate, not to "join".  If BLUA had wanted to simply make the Land permit contingent on the approval of the Water permit this could have been done by adding a condition to the Land (and/or Water) permits.

Silverman
Comment on Text
If the consolidated permit is pending final approval then it is not an "approved permit" and cannot be modified by 911(g).

Silverman
Comment on Text
Wasn't the timely filing of the Writ of Review the appeal of the BLUA order?

Silverman
Comment on Text
If the intent of the order was to consolidate the permits by action of BLUA, this would have been worded "are hereby consolidated" - not "to be consolidated"

Silverman
Comment on Text
Why was this required, if according to SEG no further CZM Committee action was required?
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13) In affirming CZM’s decision to issue the permits to SEG, the BLUA also
concurs with the Moravian Church Conference’s argument that the Permits should
be consolidated as one (1) permit application.

14) As Moravian Church correctly identified, the Environmental Assessment
Reports for each application repeatedly state that each Permit is dependent on the
other. Because the Land and the Water permit applications are mutually
dependent developments, they must be treated as one permit application.

ORDERED that the Permits at issue here, CZJ-03-14(1.) and CZJ-4-14(W). be
consolidated. and it is further

ORDERED that the St. John Committee of the Virgin Islands Coastal Zone

Management Commission approval and issuance of the Permits Nos. CZJ-03-

14(1.) and CZJ-04-14(W) is affirmed.

The Board of Land Use Appeals had full power to impose this condition. Section 914(d)
provides. in relevant part:

...If the Board grants an application for a coastal zone permit, the Board shall

impose such reasonable terms and conditions on such permit as it deems

necessary to achieve the objectives and purposes of this chapter.

That action is now final, and at no time has any party — SEG, the project opponents
(VICS*; Moravian Church Conference?), the Department of Planning and Natural Resources. or
the Department of Justice — argued that it was not within the power of the Board of Land Use
Appeals to do so. In fact, the law clearly authorized the BLUA to act in the 2014 appeal —
BLUA had the power and authority to order the consolidation. which was effective on BLUA’s
order. No appeal has been taken challenging that consolidation, and the time to challenge that

affirmation and consolidation has long since expired.

As properly ordered, the consolidated permit is valid, in good standing, in compliance of

the rules and regulations of the V.. Code and CZM Act and presently pending ratification by the

*In its 2014 Notice of Appeal, Exhibit B — Statement of Complaint, at page 27, VICS argued: *The Committce
failed to consider the cumulative impacts of the project pursuant to 12 V.I.C. § 903, which requires the Committee
to assure the orderly, balanced utilization and conservation of the coastal zone. First, the land and water permits
were separated...”

5 In its 2014 Petition of Appeal, the Moravian Church Conference identified as its first issue: *“Whether CZM erred
in failing to consolidate CZM Permit Applications CZJ-4-141. and CZJ-4-14W to reflect the mutually dependent
nature of the applicant’s proposed development?™”


Silverman
Comment on Text
"one permit application" - there never has been a single permit application - this clearly requires a consolidated application.

Silverman
Comment on Text
Treating the applications as "one permit application" requires a review of consolidated impacts.

Silverman
Comment on Text
"be consolidated" implies that something needs to be done, as opposed to "are hereby consolidated" ... also this is not worded as a "condition".

Silverman
Comment on Text
The order is not a condition.

Silverman
Comment on Text
the order to consolidate as a single permit application is not "reasonable terms and conditions".

Silverman
Comment on Text
Is it possible that Attorney Sprehn is unaware of the Writ of Review?  You explicitly challenged the power of BLUA to consolidate the permits ("II. VIBLUA LACKED THE AUTHORITY TO CONSOLIDATE THE TWO PERMITS.")

Silverman
Comment on Text
???
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33" Legislature.

The only evidence that has been submitted by VICS that the permits are not valid and in
place is a December 10, 2019 letter from Senate President Francis.® However, nothing in the
CZM Act has been cited as providing for the Senate President, acting by letter, to invalidate a
permit: that is because no such authority exists. Appellant VICS has not, and cannot, cite any
action by the Legislature which invalidates the permit. What VICS, Silverman and Boulon are
secking to accomplish here is to obtain a stay on proceedings to prevent action by the Legislature
on the pending permit, a stay which in more than three years they have failed to obtain through

the writ of review litigation.

The only actions here in violation of the CZM Act are those of Silverman and VICS, who

have been engaged in delaying tactics for more than five years.

For the foregoing reasons cited above, the Board of Land Use Appeals has already
completed a ruling. issued a Decision and Order on these permits. The 2020 purported Notice of
Appeal clearly lacks subject matter jurisdiction as it is challenging the actions of the Governor of

the Virgin Islands and seeking to stop the Legislature from acting, which are beyond the scope of

this Board’s jurisdiction as granted in 30 V.L.C. §914. an should be dismissed

immediately.

Dated: February 21, 2020

Law Office of John H. Benham, P.C.

Attorneys for Intervenor and Real Party In Interest
The Summer’s End Group, LLC

P.O. Box 11720

St. Thomas. VI 00801

9800 Buccaneer Mall, Bldg. 2, Suite 9

St. Thomas, U.S. Virgin Islands 00802

Tel: 340-774-0673

Fax-800-948-1947

sprehnf@ benhamlawvi.com

62020 Notice of Appeal, within the “Background™ section at paragraphs 6-9.


Silverman
Comment on Text
Apparently Sprehn is aware of the writ of review - however VICS has never requested a stay in that case so "failed to obtain" makes no sense.

Silverman
Comment on Text
VICS challenged the "consolidated permit" validity because there was no CZM Committee authorization for Chairman Penn to sign the permit.  I don't believe you ever said that the letter from President Francis invalidated the permits.
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Certificate of Service

It is hereby certified that an exact copy of the foregoing Motion to Dismiss was served on the
following via email and US mail at the below addresses on February 21, 2020:

Vonetta C. Norman

Legal Counsel

Attin: Carol I'rett

Division of Coastal Zone Management
Department of Planning & Natural Resources
Charles W. Turnbull Library

4607 Tutu Park Mall

St. Thomas. Virgin Islands 00802

Tel: (340) 774-3320

Fax: (340) 714-9524
Vonetta.norman(@dpnr.vi.gov

Denise N. George, Esq.

Attorney General

Dionne Sinclair. Esq.

Assistant Attorney General

Darien Wheatley, Paralegal Oftficer
VI Department of Justice

34-38 Kronprindsens Gade

GERS Building, 2nd Floor

St. Thomas, Virgin Islands 00802 St. Thomas. VI 00804
Tel: 340-774-5666
Denise.Georgelwdoj.vi.gov
Dionne.Sinclairedoj.vi.gov
Darien. Wheatlevieodoj.vi.gov

FFor Board of Land Use Appeals

Andrew C. Simpson, Esq.

2191 Chureh St., Ste. §

Christiansted. VI 00820

Tel: 340-719-3900
asimpson(coralbriel.com

For Virgin Islands Conservation Society
Appellant
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